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THE TAXATION OF QUASI-PUBLIC CORPO- 
RATIONS. 

BY FREDERICK N. JUDSON. 

Qnasi-public corporations are assumed in this connec- 
tion to be those, which though private in ownership, 
are affected with a public use, as railroads, or enjoy a 
municipal franchise in the use of streets or public 
places ; in other words, they are public service corpora- 
tions. The taxation of such corporations, therefore, in- 
volves what is called franchise taxation ; that is, the 
taxation of the intangible property which increases the 
earning power of the tangible property, and is the result 
of the public grant, whether state or municipal. 

This subject, as is the case with all other subjects of 
taxation, is now becoming practical, rather than aca- 
demic. There is a strong popular demand for the taxa- 
tion of franchises, yet there is in current discussion, and 
even in legislation, vagueness as to what is a taxable 
franchise. The right to be a corporation or to transact 
business as a corporation under our general corporation 
laws may be had for the asking, on payment of the cor- 
poration fee, and therefore has no taxable value. This 
distinction, which is inherent in the conception of a 
franchise, was recognized in the New York franchise 
tax law, which included only the rights of using public 
streets and places, and classified these as real estate. 

The popular demand for franchise taxation springs 
not only from the sense of justice that all property, tan- 
gible and intangible, should be taxed,. but it is intensi- 
fied by the popular recognition of the confessed failure 
of our taxing system in reaching the wealth invested in 
personal property. Our cities are also realizing that 
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through improvident granting of local franchises for 
the use of their streets, they have been deprived of the 
revenues which they might have secured by exacting 
conditions when the franchises were in eager demand. 
In this growing intensity of public feeling there is dan- 
ger of hasty and ill-considered legislation. 

The Supreme Court of the United States in a recent 
series of decisions relative to taxation by states of inter- 
state railroad systems, has illustrated the developing 
power of our jurisprudence in reconciling the taxing 
power of a state with the federal regulation of inter- 
state commerce. Thus has been established, first, the 
unit rule, or rule of entirety, to-wit, the value of a rail- 
road in a state for taxation, means the part within the 
state of the entire tangible and intangible property, and 
the road has a value as a unit which is more than 
the aggregate value of the separate parts of the tangi- 
ble property. Second, as a means of determining this 
part of the entire value located in the state, the rule of 
mileage apportionment has been approved ; that is, that 
the proportionate mileage in the state of the entire mile- 
age of the road may be considered in determining the 
proportion in the state of the entire value, or the state's 
proportion of the entire earnings. And third, the rule 
of average of habitual use, whereby cars, such as sleep- 
ing cars or refrigerator cars, operated in several states, 
ma}' be taxed in one state by taxing the average of such 
cars habitually used in the state. The state cannot tax 
the privilege of conducting interstate commerce, but it 
can tax the property, tangible and intangible, employed 
within its limits in such commerce. 1 

1 R. R. Co. v. Backus, 154 TJ. S. 421 ; Maine v. Grand Trunk R. R. 
Co., 142 U. S. 217 ; Adams Express Co. v. Ohio, 155 U. S. 194 ; Ameri- 
can Refrigerator and Transit Co. v. Hall, 174 U. S. 70. 
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The first two of these principles have been applied by 
the court, not only to railroad companies, but to tele- 
graph companies, upon the basis of the same mileage 
apportionment of the poles and wires in the state to the 
total mileage ; and also to express companies, upon the 
basis of the comparison of the rail and water-ways oper- 
ated in the state with the total mileage of rail and water- 
ways. These principles are based upon the theory de- 
clared by the Supreme Court, that, fairly carried out by 
the different states, they would tax a corporation upon 
the full value of its tangible and intangible property, 
and no more. In answer to the objection that it would 
open the door to injustice through the conflicting action 
of the different states, it was answered that the courts 
would relieve against such abuses when cases were pre- 
sented, the court concluding with these emphatic words :' 

" Let us say that this is eminently a practical age ; 
that the courts must recognize things as they are, and as 
possessing a value which is credited to them in the 
markets of the world, and that no fine spun theories 
about situs should interfere to prevent these large cor- 
porations whose business is carried on through many 
states from bearing in each state such burden of taxa- 
tion as a fair distribution of their actual property in 
those states requires." 

Thus the state may ascertain through the mileage 
rule, or any other means, the value in the state of the 
entire system, or tax such share of the entire earnings 
by the application of the mileage rule of apportionment 
to the. total earnings. In other words, it could ascer- 
tain how much of the entire property, tangible and in- 
tangible, was in the state, and the apportionment of 

1 Adams Express Co. v. Ohio, 166 U. S. 225. 
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the mileage rule is held to be a proper means to this 
end. 

It is obvious that the mileage rule, though thus 
judicially approved, is at best only approximate. A 
railroad running through two or more states may have 
very valuable terminal properties in one state, and a 
roadbed in the densely settled regions of the Mississippi 
Valley would have far greater earning power than one 
in the treeless plains of the far West. The mileage in 
the state is thus presumptive, but not conclusive, evi- 
dence of the proportionate value of the system located 
in the state. 

In the early days of railroad building, taxation was 
little thought of, and in many Western states charter 
exemptions from taxation were granted, from which ex- 
tended litigation has resulted. A rare and notable in- 
stance of foresight in statesmanship was seen in the 
charter of the state of Illinois to the Illinois Central 
Railroad, which secured a permanent revenue to the 
state, increasing with the growing prosperity of the 
road. 

In Missouri and many other states, railroad property, 
as other corporate and individual property, is assumed 
to be assessed at its "cash value," that is, at what the 
assessors say is the cash value, the attempt being made 
to adapt the general property tax to railroad property. 
In other states, as now in Michigan, the tax is levied 
upon gross earnings, although recently the constitution 
of that state has been amended so as to authorize a tax 
upon value, as other property is taxed. This change, it 
is reported, was authorized in order to secure equality 
of taxation with other property under the general 
property tax. The tax upon gross earnings, while 
easily ascertained, and thus free from the difficulty en- 
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countered in ascertaining the value, is open to the eco- 
nomic objection that it discriminates against companies, 
which have heavy operating expenses with small profits, 
and in favor of those who have smaller earnings with a 
larger per cent of profit ; and is also open to the practi- 
cal objection that it is difficult to adjust the rate of tax 
upon the earnings so as to produce a seeming equality 
of taxation as compared with the property tax upon 
other property. 

But on the other hand, where the tax is upon value, 
that is, upon the state's share of the entire value as 
above explained, there are obvious difficulties in deter- 
mining that value. The Supreme Court of the United 
States has sustained the rule of valuation of adding the 
value of the funded debt to the cash value of the shares, 
saying that this fixes the value by the action of those 
who can best estimate it. In some states this is applied 
by taking the market value of the funded debt, if at par 
or below, and adding thereto the market value of the 
shares. There is a difficulty, however, arising from the 
fluctuating market value of the shares. This value may 
be unduly enhanced or unduly depressed at the date of 
the assessment. In Missouri, and most of the other 
states enforcing the tax upon value, there is no fixed 
standard, but the assessment is left to the judgment of 
the assessors, and their finding, as a rule, is not review- 
able by the courts. 

Assessment of the roadbed and rolling stock by county 
assessors has been found impracticable, and the system 
has been very generally established in the different 
states, of assessing the entire roadbed and rolling stock 
in a state, by a state board, who apportion the same, ac- 
cording to mileage, to the different counties and cities 
along the line, the local property, however, not directly 
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connected with the roadbed, being assessed by the local 
assessors. This apportionment of the value of the entire 
roadbed in a state, to the different counties and cities, 
according to mileage, is absolute, and not presumptive 
merely, as in case of interstate mileage apportionment, 
and is open to the objection that it discriminates against 
the cities where valuable terminals are located, as that 
value is distributed through all the counties along the 
line in the state. 

This assessment by state boards secures uniformity of 
valuation, as between the corinties along the line of the 
road, as to the roadbed and rolling stock, but it is found 
practically impossible to secure uniformity with other 
classes of property. It is notorious that property is not 
assessed at its cash value anywhere, except where the 
assessor succeeds in reaching money or securities in the 
hands of trustees or administrators. This practice of 
undervaluation is so notorious, that in some states it is 
recognized by statute, and in the state of Illinois the 
practice of assessing one-fifth of the cash value is 
adopted. In the state of Missouri, a careful investiga- 
tion recently disclosed that railroads are assessed at 
about thirty-seven per cent, of the full market value of 
their securities, on the basis of their mileage in the 
state, while the average assessments of farm property 
was considerably less, about thirty-three per cent., in 
some counties being as low as twenty per cent., the as- 
sessment of city property in St. L,ouis being much 
higher, from fifty to seventy per cent. 

This inequality in taxation, resulting from unequal 
assessments, was invoked as a ground for judicial inter- 
ference in an illustrative case from Tennessee, recently 
decided in the United States Circuit Court of i\ppeals for 
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the Sixth Circuit. 1 It was there held that where the 
uniform practice in various counties of the state was to 
assess property at not exceeding seventy-five per cent, 
of its value, an assessment upon railroad property at its 
" full value," violated the uniformity of taxation re- 
quired by the state constitution, and that this inequality 
justified equitable relief, although the state statute re- 
quired all the property to be assessed at its "full value." 
The court said that the " full value " required by the 
statute is the means of securing the equality and uni- 
formity of taxation of the constitution, and that where 
either the uniformity required by law, or the prescribed 
means of obtaining it must be departed from, the court 
would choose the lesser evil. It is said, however, that 
the want of uniformity must not be sporadic and occa- 
sional, but intentional and habitual, and it need not ap- 
pear that the discrimination was made with the intent 
to injure the complaining joarty. 

The opinion in this case illustrates the difficulty the 
courts have with the recognized practice of assessing 
property at less than its value. In Illinois and Missouri, 
it has been held that undervaluation of other property 
is not a ground for equitable relief. It is clear that in- 
equality in taxation is produced as certainly by in- 
equality in assessment as by inequality in the rate of 
tax. The rule generally followed, however, is that the 
action of the assessing board in determining what is the 
cash value, is final and not open to judicial review. In 
New York, the rule is otherwise; and there the statute pro- 
vides a remedy, which ought to exist everywhere, for 
unequal assessments as well as illegal taxation. 

The sources of state and municipal revenues should 



'Taylor v. h. & N. R. R., Co., 31 C. C. A. 537. 
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be separated and the entire revenue from the assessment 
of the roadbed and rolling stock of railroads should be 
given to the state. But whether the tax is levied upon 
the state's part of the entire property, or its part of the 
earnings by the application of the mileage rule, and all 
of the states apply the same rule, it is clear that the en- 
tire property of the company, intangible property and 
franchises as well as the tangible property, will be taxed. 
In view of the difficulties both in the taxation upon 
value and upon gross earnings, it would seem that the most 
just and fair method of taxation, if the tax upon value 
is retained, is by capitalizing at five per cent, the entire 
net income apportioned under the mileage rule, or tax- 
ing the state's share of the net earnings so apportioned. 
Thus under such form of taxation, the company would 
pay according to its ability from its income, after paying 
operating expenses ; that is, according to the income avail- 
able for dividends, interest or surplus, and the public 
would share in the profits as realized. As the state can 
compel full returns of the operations of such companies, 
there seems to be no reason why net earnings cannot be 
as definitely ascertained as gross earnings. Only operat- 
ing expenses and the maintenance of the existing road 
or the improvement of the service thereon for the com- 
fort and safety of the public, with the payments for 
taxes, should be deducted from the gross earnings to be 
capitalized as taxable according to the system adopted. 
For the purposes of taxation, it should be immaterial 
whether the capital invested is borrowed or owned by 
the company. Thus all of the value represented by the 
stock and bonds of the company would be taxed, and 
each state in which the company operated would tax its 
share of the aggregate value. 

There is an important consideration of public policy 
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that a definite and certain rule of ascertainment of value 
in the assessment of these public service corporations 
should be established, and as little as possible left to the 
arbitrary discretion of boards of assessors or state boards 
of equalization. Under the present system, where such 
uncontrolled powers are vested in a state board and their 
judgment as to cash value for taxation is final, it is in- 
evitable that railroads and other corporations will take 
an active interest in the election or appointment of 
officials who are charged with such tremendous powers. 
The power to change the rate of assessment is in effect 
the same as the power to change the rate of tax. The 
only way to eliminate this influence is to remove the 
cause and to substitute a certain standard for arbitrary 
discretion. Certainty in taxation was one of the four 
canons of Adam Smith, and its importance was never 
more clearly demonstrated. The substitution of cer- 
tainty for the existing uncertainty and confusion would 
be a far reaching and most salutary political reform. 

The taxation of earnings has this merit of certainty, 
and if taxation according to value is preferred in order 
to conform to the taxation of other property, then that 
value should be ascertained by a definite standard, to- 
wit, the capitalization at five per cent, of the net earn- 
ings on the basis of the same percentage of " full vahie " 
as is enforced with regard to other classes of property. 
This equality should be enforced by the courts. 

MUNICIPAL FRANCHISES. 

These same principles apply to corporations holding 
municipal franchises. They are as a rule, however, do- 
mestic corporations, and the difficulty of apportioning 
value to different jurisdictions is not encountered. 
There is a complication, however, growing out of the 
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right of proprietorship or control which the municipality 
holds over the public streets, when its consent is re- 
quired for the user of the streets. Compensation may 
be and frequently is exacted in granting such local 
franchises, as in the payment of a per centage of the 
earnings. Thus in the New York franchise tax law it 
was provided that any amount paid for the special fran- 
chises to the municipality, other than assessments for 
local improvements, should be deducted from the new 
franchise tax levied by the State, the object being to 
equalize corporations of the same class so that those who 
had secured valuable franchises without compensation 
from the municipalities should not be given advantage 
under the law over corporations which had agreed in 
their franchise grants to make compensation therefor. 

Where State constitutions require uniformity in tax- 
ation there may be difficulty in applying this rule, as the 
holder of the franchise may be held to take the grant 
with its conditions, subject to the exercise of the taxing 
power of the state. But whatever the legal difficulties 
may be, sucli payments are charges upon the earnings, 
and should be considered in the adjustment of an equit- 
able taxing system. But taxation cannot take the place 
of conditions which might have been exacted in grant- 
ing local franchises. When they are granted and 
private rights are vested therein, they are rightfully sub- 
ject to taxation as other property, but are protected as 
other property during their term against confiscation or 
spoliation. But whether thus reserved in the grant or 
not, this capitalization of the net earnings for taxation 
by value, or direct taxation of the net earnings, seems 
to be the most effective and most equitable method of 
taxation of such corporations. If a tax upon any inter- 

7 
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est or property is ineffective, it will certainly be unequal. 
To secure equality of taxation, the taxation of each 
class of property must be effective. By such a method 
of taxation, companies would pa}' according to the suc- 
cess of the enterprise, and the public would share in 
their profitable operations. Thus the tax would be ad- 
justed both to the benefits received 'from the public grant 
and to the ability to pay. 

THE AVOIDANCE OF DOUBLE TAXATiON. 

It is recognized that the taxation of domestic stock- 
holders in a domestic corporation when the corporation 
itself is taxed, is double taxation, and the law usually 
provides against such taxation. But to avoid double 
taxation, the same exemption should extend to bond- 
holders, as the value represented by the bonds is taxed 
when the tangible and intangible property of the cor- 
poration is taxed. That is, the value securing the 
bonds is taxed through the corporation. 

But the principle established by the Supreme Court 
of apportioning the value of the entire property, tangible 
and intangible, of an inter-state corporation between the 
different states by the mileage rule, necessarily involves 
the taxation of the full property of the corporation once 
and once only. Each state taxes its share of this entire 
value irrespective of the domicile of the corporation, and 
irrespective of the residence of the security holders. 
When this system of taxing corporate property and 
franchises is generally established, as it certainly will 
be, whether the tax be upon value or upon earnings, 
justice will require a reciprocal exemption by the differ- 
ent states of holders of securities in foreign corporations. 
Each state must assume that the adoption of such an 
equitable rule will not operate injuriously to its rev- 
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enues, as it receives the benefits of the taxation of all 
property located within its limits, regardless of the resid- 
ence of its owners. 

The Supreme Court of Missouri 1 recognized the 
essential justice of this inter-state comity in taxation, 
commenting upon the injustice of taxing property 
in a state which is properly taxable elsewhere, and sug- 
gesting that this principle could not operate injuriously 
to Missouri, as the property of foreign capitalists in the 
state more than equalized the property of citizens 
located outside of the state. 3 The older and wealthier 
states of the east, where the securities representing the 
corporate properties located in other states are largely 
held, are compensated for the exemption of such secur- 
ities by their subjection to inheritance taxation in the 
domiciles of their owners. This seems to be the true 
function of an inheritance tax, the supplementing other 
forms of taxation, which are at best approximate only. 
There is an interesting illustration of this equitable 
reciprocity of taxation in Connecticut, where shares in 
foreign companies are taxable unless the shares, or what 
they represent, are taxed in the foreign state to the same 
extent as other like property owned by residents. In 
the latter case they are not taxable in Connecticut. The 
courts have held that such stock prima facie is deemed 
to be taxed in the foreign state, so that the assessor in 
order to tax it, must prove that it is not taxed elsewhere, 
and the result is that such shares are practically ex- 
empt. 

■69 Mo. 458. 

2 The General Assembly of Missouri refused to recognize this princi- 
ple of inter-state comity in taxation, and after this decision passed an 
act (Sessions Acts 1881 p. 177), which is still in the statute books (R. 
S. 1899 Sec. 9120) specifically subjecting to taxation the non-resident 
personalty held by the Supreme Court to be exempt. 
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The adoption of this system would go far to remedy 
the failure of our general property tax, and we would 
substitute an effective for an ineffective property tax in 
reaching this large class of personal property. The 
most serious result of the now admitted failure of our 
taxing system is the lowering of the national conscience 
in the matter of tax evasion, which is fast becoming a 
national scandal. Unjust taxation may not be illegal 
taxation, and the courts are powerless to relieve against 
double taxation when resulting from the exercise of the 
lawful authority of a state over persons or property with- 
in its jurisdiction. The evil can only be remedied by 
the elevation of public opinion, which will recognize 
that justice in taxation can only be secured by exempt- 
ing the citizen from paying taxes on any property which 
pays taxes in any form in any other state or country. 
Double taxation should be as repugnant to the national 
sense of justice as tax evasion. It is true that corporate 
and all other securities now, all but universally, escape 
taxation except in the hands of trustees or estates in 
probate ; but the result is a scandalous inequality in tax- 
ation and a discrimination in favor of the strong and 
against the weak, as repugnant to common honesty as to 
economic justice in taxation. 

May we not hope that the present agitation for fran- 
chise taxation will expose the failure and essential in- 
justice of the present general property tax and result in 
the recognition by all the states of interstate comity in 
taxation, so that all the property, tangible and intan- 
gible, of these corporations shall be taxed by a just and 
certain rule, once and only once in any form in any 
state, and equally with other property ? 



